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sent it to a bank in the plaintiff's city, for collection. The bank returned 
the draft, the cashier writing that the plaintiff had sold out his business in 
that city and had moved out of the state. The defendant, thereupon, in 
good faith believing these facts to be true, wrote a second letter to the bank, 
in which he charged the plaintiff with dishonesty and an intent to defraud 
his creditors, and instructed the bank to again try to collect the draft and 
if unsuccessful to turn it over to a justice of the peace, to sue on. In an 
action for libel based on this letter, defendant pleaded the above facts in 
bar. Held, that the plea was bad on general demurrer, not setting out facts 
showing a privileged occasion. Ferdon v. Dickens (1909), — Ala — , 49 
South. 888. 

Privileged communications are of two kinds, absolute and qualified. An 
absolutely privileged communication is not actionable, even though the words 
are published maliciously. A conditionally privileged communication, on the 
other hand, is but prima facie privileged, the privilege being lost on proof 
of malice. 25 Cyc. 375 ; 18 Am, & Eng. Encyc, Ed. 2, 1023. Communications 
between parties having a common business interest, make up one of the classses 
of qualified privilege. Principal and agent have such common business in- 
terests, as to make communications by the principal to the agent, concern- 
ing their common business, conditionally privileged. Nichols v. Eaton, 1 10 
Iowa 509; Harrison v. Garett, 132 N. C. i72;Schulse v. Jalonick, 18 Tex. 
Civ. App. 296; Lawler v. Earle, 5 Allen 22; Allen v. Cape Fear R. Co., 100 
N. C. 397; Easley v. Moss, 9 Ala. 266. The court in the principal case seems 
to lay a great deal of stress on the fact that the letter was written to a 
bank, "not to any particular person or agent, but to a bank." It would 
seem to be immaterial to whom the communication was made, as long as 
it was made to an agent of the sender. The fact that the bank, prior to the 
sending of the letter, had something to do with the collection of the debt, 
would have a tendency to show that it was an agent of the defendant for 
its collection. That the defendant so regarded the bank, is set out in his 
plea. The case, at least, appears to be a close one. 

Master and Servant — Selecting Dangerous Way — Assumption of Risk. 
— Plaintiff was working as an assistant to a machinist on the battleship Ne- 
braska. Two ladders led from the room where they were working to the 
upper deck and near each of the ladders were tracks equipped with hoisting 
machinery. Both ladders were safe when neither hoisting machine was in 
operation, and either one was dangerous when the hoisting machinery near 
it was in motion. The machinist directed plaintiff to get some waste and 
wipe up the oil that had accumulated on the floor. Plaintiff knew that 
there was some waste on the upper deck, and not knowing that either of 
the hoists was in operation, he ascended one of the ladders to secure the 
waste and while on the journey was injured by the hoisting machinery. 
Had he taken the other ladder there would have been no injury. Held, 
the choice of the dangerous way was accidental rather than voluntary, and 
he is not to be held negligent because of accidental selection of the dangerous 
way. He stood in the position of a servant who had been directed to work 
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in a dangerous place without being warned of the dangers, and did not 
assume the risk. Well v. Moran Bros. Co. et al. (1909), — Wash. — , 104 
Pac. 172. 

Had the machinist directed the plaintiff to go to the upper deck and se- 
cure the waste, there being but the two ways to get there, this case would 
come under the general rule, that where an employee has no knowledge of 
any danger, and it does not appear that one way is more dangerous than 
another, he will not be held negligent if the way he selects proves to be dan- 
gerous. But under the facts in this case the machinist directed him to get 
the waste, not telling him where to go to get it. Plaintiff decided to go to 
the upper deck of his own accord, and in going was injured. The decision 
in the case is not against the other adjudicated cases in the state of Wash- 
ington, but it announces a doctrine in advance of any of the decided cases in 
that jurisdiction. In holding that the plaintiff did not assume the risk, the 
court has followed the general weight of authority in the United States, and 
established a more liberal ruling in favor of the employee. The following 
cases have passed upon the question involved: Kremer v. Eagle, 120 Mo. 
App. 247; Battle v. Robinson, 27 R. I. 588; Tenn. Coal, Iron & R. R. Co. v. 
Herndon, 100 Ala. 451 ; Chase v. The Burlington Etc. R. R. Co., 76 Iowa 675. 

Master and Servant — Vice Principal or Fellow Servant — Employer's 
Liability.— Plaintiff was engaged as a coal heaver in unloading defendant's 
boat. After the hoister had raised the bucket part way out of the hole, the 
hatch tender, without warning plaintiff as his duty and custom required, sig- 
naled the hoister to lower the bucket and drop it down. The hoister dropped 
the bucket. It struck plaintiff and caused the injury complained of. Held, 
that the failure of the hatch tender to give the customary warning before 
the bucket was lowered, was the negligence of a vice principal and not of 
a fellow servant, and defendant was liable for the injuries sustained. Ander- 
son v. Pittsburg Coal Co. (1909), — Minn. — , 122 N. W. 794. 

The court has applied the rule that a master cannot delegate his duty to 
instruct an employee who is set to perform a dangerous work with which 
he is unacquainted, and holds that the master cannot delegate his duty to 
warn the servant of danger impending because of some independent act per- 
formed for the master's purposes. The opinion argues that if the first prop- 
osition is true, the second must follow, and that those courts which recog- 
nize the first and do not support the second, hold two inconsistent doctrines. 
It seems that the rule announced by the court is based upon reason and the 
best public policy. It affords reasonable protection to the employee and does 
not inflict an unjust burden upon the master. The following cases are in 
accord: St. Louis A. & P. R. Co. v. Triplett, 54 Ark. 289; Torian's Adm'r. 
V. Richmond & A. R. Co., 84 Va. 192; Hannibal 6- St. J. R. Co. v. Fox, 31 
Kan. 586. Other courts have followed a different rule and have held that 
persons employed to give notice of danger to servants who are unable to 
apprehend the peril, are fellow servants and the duty of giving such notice 
can be delegated. Portance v. Lehigh Valley Coal Co., 101 Wis. 574; Rex v. 
Pullman's Palace Car Co., 2 Marvel (Del.) 337; 2 Labatt, Master & Ser- 
vant, § 601. 



